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Taiwan
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YangMing Partners

Legislation and jurisdiction

1	 What is the relevant legislation and who enforces it?
The principal legislation concerning mergers and acquisitions, unfair 
competition and monopoly in Taiwan consists of: the Fair Trade Law of 
1991 (FTL), the most recent amendments to which were promulgated in 
February 2015; the Enforcement Rules to the FTL, last revised in July 2015; 
and the Fair Trade Commission Guidelines on Handling Merger Filings, 
first promulgated in July 2006 (the Guidelines), with the most recent 
amendment in April 2015. Article 10 of the FTL places mergers and acqui-
sitions in the broader category of ‘combinations of enterprises’. The 2002 
amendments to the FTL and its related Enforcement Rules changed the 
filing process for combinations from an approval system to a notification 
system, and the Guidelines introduced a two-tier review system by clas-
sifying combination filings into ‘simplified’ and ‘general’ filings. The 2015 
amendments to the FTL further brought significant changes including:
(i)	 provisions requiring the inclusion of the turnover of the entire group in 

a conglomerate for the purposes of calculating turnover thresholds;
(ii)	 provisions requiring aggregation of the shareholdings in the target of 

all of the companies in a conglomerate when calculating whether the 
definition of a combination is satisfied;

(iii)	 provisions that an individual or group and related parties of the indi-
vidual and group may be treated in the same manner as an enterprise 
for the purposes of determining common control over a group of 
companies;

(iv)	 provisions delegating the Fair Trade Commission (FTC) to establish 
industry-specific turnover thresholds; and

(v)	 provisions increasing the period by which the standard 30-day clear-
ance waiting period may be extended from an additional 30 days to an 
additional 60 days (ie, a maximum 90-day period).

At the national level, the FTC is the government authority overseeing 
mergers and other types of combinations. The FTC is empowered to exam-
ine and investigate possible violations of the FTL and to take action against 
those who breach the FTL by imposing fines and other penalties. The FTC 
can also order the dissolution of any combinations that breach the provi-
sions of the FTL. The FTC will investigate complaints against combina-
tions effected without the consent of the FTC, but may also investigate 
matters on its own initiative.

2	 What kinds of mergers are caught?
Transactions that fall under the broad category of ‘enterprise combina-
tions’ under article 10 of the FTL and meet one of the jurisdictional thresh-
olds set out below must be reported to the FTC in advance. A combination 
under the FTL occurs when an enterprise:
•	 merges with another enterprise;
•	 holds or acquires one-third or more of the total voting shares or capital 

stock of another enterprise;
•	 accepts the transfer of or leases the whole or a major part of the busi-

ness or assets of another enterprise;
•	 operates jointly with another enterprise on a regular basis or is 

entrusted by another enterprise with the operation of its business on 
its behalf; or

•	 directly or indirectly gains control over the business operations or the 
employment and dismissal of the personnel of another enterprise.

In calculating the shares or capital contributions to determine whether 
there is a combination, the shares or capital contributions held or acquired 
by those enterprises that have a controlling or subordinate relationship 
with the participating enterprise shall be aggregated with those held or 
acquired by the participating enterprise (see question 4).

The Guidelines further categorise combinations into three different 
types, including horizontal (where the combining enterprises engage in 
horizontal competition), vertical (where the combining enterprises have 
an upstream-downstream relationship), and conglomerate (where the 
combining enterprises do not engage in horizontal competition and do not 
have an upstream-downstream relationship).

3	 What types of joint ventures are caught?
The establishment of a joint venture company by two or more enterprises is 
considered an enterprise combination subject to the FTL, regardless of the 
type of joint venture. Hence, the jurisdictional thresholds discussed below 
would apply.

4	 Is there a definition of ‘control’ and are minority and other 
interests less than control caught?

Article 6 of the Enforcement Rules to the FTL prescribes that the following 
conditions constitute ‘controlling and subordinate relationships’:
•	 where an enterprise holds or acquires more than half the total number 

of voting shares of, or contributes more than half of the total capital of, 
another enterprise;

•	 where an enterprise directly or indirectly controls the personnel, 
finances or business operations of another enterprise, and has control-
ling power over that other enterprise;

•	 where an enterprise is assigned by or leases from another enterprise 
the whole or a major part of the business or assets of such other enter-
prise, or where an enterprise operates jointly with another enterprise 
on a regular basis or is entrusted by another enterprise to operate the 
latter’s business and where the enterprise assigning such business has 
controlling power over the other enterprise; or

•	 where a person or a group and their related persons hold a majority of 
the total number of outstanding voting shares of, or contributes more 
than half of the total capital of, another enterprise (see question 5 for a 
discussion of the persons and groups that would be considered ‘enter-
prises’ under the FTL’s merger rules).

In addition, the following relationships between enterprises would be pre-
sumed to be controlling and subordinate relationships:
•	 where a majority of executive shareholders or directors of an enter-

prise concurrently act as executive shareholders or directors of 
another enterprise; or

•	 where the same shareholders hold a majority of the total number of 
outstanding voting shares of more than one enterprise, or contribute a 
majority of the total capital stock of more than one enterprise.

See question 2 for a description of situations where a notification is required 
in cases where there may not be a change in control.

© Law Business Research Ltd 2015
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5	 What are the jurisdictional thresholds for notification and are 
there circumstances in which transactions falling below these 
thresholds may be investigated?

Article 11 of the FTL sets forth the following three criteria, any one of which 
(subject to certain exceptions) triggers a requirement to notify the FTC 
before completion of a combination:
•	 if one of the participating enterprises to the combination has a market 

share of at least one-quarter;
•	 if, post-combination, the resulting enterprise will have a market share 

of at least one-third; or
•	 if the sales revenue during the previous fiscal year of any enterprise 

that is a party to the combination exceeds a figure set by the FTC. 
The current sales threshold promulgated by the FTC for the parties, 
where neither of them is a financial institution, is that a notifica-
tion is required if one party to the combination had sales revenue in 
the immediately preceding fiscal year of at least NT$15 billion and 
another party to the combination had sales revenue for the same year 
of at least NT$2 billion; if both parties to the combination are finan-
cial institutions (eg, a bank, a securities company, an insurance com-
pany or a financial holding company), then the threshold is at least  
NT$30 billion in sales revenue in the immediately preceding fiscal 
year for such financial institution, and the threshold for the other 
party is still NT$2 billion. The FTC is authorised by the FTL to estab-
lish other new thresholds of sales revenue for certain industries as the 
need arises.

According to the Guidelines, a general filing is required to be made to the 
FTC (under the foregoing thresholds) unless special thresholds are met, 
in which case, a simplified filing can be made. A simplified filing gener-
ally requires a shorter waiting period and the submission of less informa-
tion in the notification, such as fewer major products, competitors and 
customers covered and fewer years of market and economic information 
covered. Articles 7 and 8 of the Guidelines provide special thresholds and 
exceptions relating to simplified filings. A simplified filing is permissible 
where sales for the preceding fiscal year of the combining enterprises in 
the combination exceed the revenue threshold (article 11, paragraph i, 
subparagraph 3 of the FTL) and the combined market share in any mar-
ket in Taiwan of the enterprises participating in a horizontal combination 
is less than 20 per cent (provided that this excludes situations where the 
combined market share of the top two enterprises in a relevant market 
reaches two-thirds of the market, or where the combined market share of 
the top three enterprises in a relevant market reaches three-quarters of the 
market) or the combined market share in individual markets of the enter-
prises participating in a vertical combination is less than 25 per cent and 
one of these enterprises has no more than a 5 per cent market share in such 
markets; after taking into account major competition factors, the proposed 
conglomerate combination would not have a substantial negative effect on 
competition in the relevant markets of participating enterprises; or the fol-
lowing controlling or affiliated enterprises change their structure: 
•	 an enterprise participating in the combination directly holds not less 

than one-third, but less than half of the total voting shares or total capi-
tal of, and subsequently combines with, the other enterprise;

•	 a consolidation between enterprises that already have a parent-sub-
sidiary relationship and that are not exempt from filing requirements 
as set forth in article 12(1) of the FTL;

•	 the merging parties are all subsidiaries of the same parent company 
and are not exempt from filing requirements as set forth in article 12(2) 
of the FTL;

•	 an enterprise surrenders part or all of its voting shares or capital contri-
bution in a third company to an enterprise with which it has a parent-
subsidiary relationship; or

•	 an enterprise surrenders part or all of its voting shares or capital con-
tribution in a third company to an enterprise that is also a subsidiary of 
the same parent company.

However, general filing may become applicable if the FTC determines that:
•	 the combination involves major public interest;
•	 one of the parties to the combination is a holding company as defined 

in either the Financial Holding Company Act or the Taiwan Stock 
Exchange Corporation Regulations for the Review of Stock Exchange 
Listing Applications by Investment Holding Companies;

•	 the scope of the relevant market or the market shares of the combining 
enterprises is difficult to determine; or

•	 the relevant market of the combining enterprises may incur major dis-
advantages resulting from competition restraint, such as high barriers 
to entry and high market concentration.

For the purpose of calculating the sales revenue thresholds noted above, 
the sales revenue of the participating enterprises to the combination shall 
be aggregated with the sales revenue of: (i) all enterprises that have con-
trol over the participating enterprise; (ii) enterprises that the participating 
enterprises have control over; and (iii) all enterprises that are controlled 
by the ultimate parent enterprises of the participating enterprises. For the 
definition of ‘control’ see question 4.

The FTL prescribes that an individual or a group, along with certain 
related parties of such individual or group, that holds more than half of the 
voting shares or total capital of any of the participating enterprises to the 
combination would be deemed an ‘enterprise’ with respect to the combi-
nation under the FTL. For the purposes of calculating the shareholdings 
or capital contributions of above individual or group, the shareholdings or 
contributions of the following related parties shall be included:
•	 the above individual, and the individual’s spouse, and the individual’s 

blood relatives within the second degree of kinship (related natural 
persons);

•	 an enterprise in which the related natural persons hold more than one-
half of the total number of outstanding voting shares or total capital;

•	 an enterprise in which the related natural persons act as its chairman, 
president, or a director representing a majority of directors;

•	 the above group and its representative, manager, or any other person 
with representing authority, his or her spouse, and his or her blood 
relatives within the second degree of kinship (related persons in the 
group); and

•	 the above group and an enterprise in which a group or the related 
persons in the group hold more than one-half of the total number of 
outstanding voting shares or total capital. The FTC has also ruled that 
for foreign-to-foreign combinations, the sales figures apply only to 
sales in Taiwan, which would include sales by Taiwanese subsidiaries 
(including export sales from Taiwan) and export sales to Taiwan.

It is unlikely that a transaction not reaching these thresholds would be 
investigated for not filing a notification for combination.

6	 Is the filing mandatory or voluntary? If mandatory, do any 
exceptions exist?

Once any of the jurisdictional thresholds set out above are met, notification 
of the combination to the FTC is mandatory, unless the combination falls 
under one of the exceptions enumerated under article 12 of the FTL.

According to article 12 of the FTL, a combination is exempt from the 
requirement to notify where:
•	 one of the enterprises or its wholly-owned subsidiaries already holds 

50 per cent or more of the enterprise with which it plans to combine;
•	 the same parent company holds 50 per cent or more of the shares in 

each of the enterprises which plan to combine;
•	 an enterprise plans to sell a distinct division to a newly established and 

wholly-owned enterprise; 
•	 an enterprise plans to engage in a qualified stock redemption plan; 
•	 an enterprise plans to invest in and establish a subsidiary in which it 

will hold all of the shares or contribute all of the capital; or
•	 other types of combinations promulgated by the FTC from time to 

time.

7	 Do foreign-to-foreign mergers have to be notified and is there 
a local effects test?

Yes. When the thresholds are met, a notification is required. However, 
in the process of reviewing the notification, the FTC may decide not to 
exercise jurisdiction pursuant to the Principles for Handling Applications 
of Extraterritorial Combinations (the Principles), the last amendment of 
which was promulgated in February 2015. The Principles apply not only to 
combinations involving foreign enterprises with no subsidiaries or branch 
offices in Taiwan, but also to combinations involving Taiwanese enter-
prises and foreign enterprises, and Taiwanese enterprises and Taiwanese 
subsidiaries, branches, or affiliated enterprises of foreign enterprises. 
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Taiwan does apply a local effects test. The Principles define an ‘extra-
territorial combination’ as an article 10 enterprise combination involving 
two or more foreign enterprises that occurs outside Taiwan where the 
result of the combination has ‘a direct, substantial, and reasonably fore-
seeable effect’ on the Taiwanese market. Notes to the Principles published 
by the FTC state that the ‘effect principle’ was specifically modelled on 
corresponding US law. However, the Principles do not clearly define what 
constitutes a direct, substantial and reasonably foreseeable effect. Instead, 
an extraterritorial combination must file a notification with the FTC if one 
of the jurisdictional thresholds outlined in question 5 is satisfied. A direct, 
substantial and reasonably foreseeable effect is presumed if a combination 
meets one of the three thresholds.

The Principles also specify that sales revenue is to be calculated based 
on the sales in Taiwan of the combining enterprises (including export sales 
from Taiwan subsidiaries) plus the sales revenue of goods and services 
imported by Taiwan companies.

Once an extraterritorial combination meets jurisdictional thresholds, 
the Principles require the FTC to weigh certain factors based on interna-
tional comity in determining whether to exercise jurisdiction. These fac-
tors include:
•	 the relative importance of the effects of the combination on Taiwan 

and foreign markets;
•	 the nationalities, locations and principal places of business of the com-

bining enterprises;
•	 the explicitness of intent, and how far it can be foreseen, to affect mar-

ket competition in Taiwan;
•	 the degree of conflict with the law or policy of the country of the com-

bining enterprises;
•	 the possibility of administrative sanctions or compulsory execution;
•	 the effect of compulsory execution on the foreign enterprise or 

enterprises;
•	 international conventions and treaties, or provisions of international 

organisations; and
•	 other factors considered important by the FTC.

8	 Are there also rules on foreign investment, special sectors or 
other relevant approvals?

Although Taiwan has joined the World Trade Organization and generally 
moved towards the liberalisation of restrictions on foreign investment, 
it still prohibits or restricts foreign investment in a number of industries. 
According to the Negative List for Investment by Overseas Chinese and 
Foreign Nationals issued by the Industrial Development and Investment 
Centre of the Ministry of Economic Affairs, foreign investors should par-
ticularly be aware of investment caps or barriers to investment in sectors 
such as telecommunications, public transportation, military supplies, and 
accounting services.

According to the Enterprises Merger and Acquisition Law, foreign 
companies may merge with or assume all of the assets and liabilities of 
Taiwan companies subject to the Negative List for Investment by Overseas 
Chinese and Foreign Nationals.

According to the Financial Institution Merger Law, foreign financial 
institutions may merge with or assume all the assets and liabilities of 
financial institutions incorporated in Taiwan. Under the Financial Holding 
Company Law, foreign financial holding companies may obtain controlling 
ownership interests (up to 100 per cent) in financial subsidiaries of finan-
cial holding companies.

Investment in Taiwan funded from mainland Chinese sources was 
previously strictly prohibited. However, the Taiwan Ministry of Economic 
Affairs promulgated new regulations on 30 June 2009, with the most recent 
amendment in November 2013, with respect to investments from main-
land China and the establishment of mainland Chinese companies’ branch 
offices or agencies in Taiwan. So far, a considerable number of indus-
tries (including textiles, certain kinds of infrastructure industries, banks, 
securities firms, insurance companies and certain type II services (non- 
facility based) telecommunication services) are currently allowed to 
receive investment from mainland China.

In addition, the Taiwanese currency, the New Taiwan dollar, is not 
freely convertible. If a combination were to involve the inward remittance 
of more than US$50 million or its equivalent by any company involved in 
the transaction, that company would be required to seek approval from 
Taiwan’s central bank, on this and any other currency-related issue.

Notification and clearance timetable

9	 What are the deadlines for filing? Are there sanctions for not 
filing and are they applied in practice?

There are no specific rules on filing deadlines. However, notification 
must be filed at least 30 days prior to consummation of the combination. 
Sanctions for not filing include fines ranging from NT$200,000 to NT$50 
million for each violation of the FTL (2015 FTL amendments increased the 
lower limit up from NT$100,000 to NT$200,000) and orders to cease or 
unwind the combination (see question 24). Fines have long been imposed 
for failure to file.

10	 Who is responsible for filing and are filing fees required?
The following are responsible for filing:
•	 all enterprises participating in a combination where the combina-

tion consists of a merger, transfer or lease of the operations or assets 
of another enterprise or enterprises, regular joint operation of enter-
prises, or operation of another enterprise by agreement;

•	 the holding or acquiring enterprise, where it holds or acquires at least 
one-third of the shares or capital of another enterprise; 

•	 the controlling enterprise, where it directly or indirectly controls the 
operations or employment and termination of personnel of another 
enterprise; and

•	 an individual or a group holding more than half of voting shares or 
contributing capital of the ultimate parent enterprise of the participat-
ing enterprise may be required to file a notification.

If the enterprises that are responsible for filing have not been incorporated, 
other enterprises participating in such combination must file.

Most commonly, the ultimate foreign parent companies of foreign 
enterprises involved in an extraterritorial combination are the parties 
that file the notification. For a foreign enterprise that has a branch or sub-
sidiary in Taiwan, filing may be made by the Taiwan branch or subsidiary. 
However, the FTC may request information from the ultimate foreign par-
ent enterprise as it deems necessary.

There are no filing fees.

11	 What are the waiting periods and does implementation of the 
transaction have to be suspended prior to clearance?

A combination cannot take effect until 30 days after the FTC receives the 
complete notification materials; however, the FTC may shorten or extend 
the 30-day waiting period by providing written notification to the notifying 
enterprise of such change. This extension period cannot exceed 60 days. 
If no extension is granted to the original 30-day period and no objection 
to the combination is issued by the FTC by the end of the original 30-day 
period, the enterprises may combine 30 days after the FTC receives the 
complete notification. The FTC may shorten the original 30-day period if 
it determines that it has no objection to the combination. However, if the 
notifying enterprise agrees to the combination being further reviewed 
upon the expiration of the said extension period, the combination cannot 
take place.

Where the FTC extends the deadline, the enterprises may combine at 
the end of this extended deadline, or the parties may combine before the 
deadline if the FTC issues a decision allowing them to do so. The parties 
may not combine if the FTC issues an objection to the combination, or if 
false or misleading statements are found in the enterprises’ notification.

12	 What are the possible sanctions involved in closing before 
clearance and are they applied in practice?

A combination that is required to be notified to the FTC may not legally 
be implemented if the FTC objects to the combination. If the combination 
is implemented anyway, the enterprises may be punished as described 
in question 24. If there is no FTC objection after the waiting period as 
described in question 11 has ended, the combination may take place.

One unresolved legal issue is whether a combination is void per se 
if it is not notified, or if it is to be deemed valid unless and until the FTC 
declares it to be illegal and thus void ab initio. One district court held that a 
combination that triggered the application requirement was void because 
no prior approval was obtained from the FTC. It should, however, be noted 
that this opinion was issued by a district court, and that this holding is with-
out precedent. There continues to be a lack of consensus on this issue.
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13	 Are sanctions applied in cases involving closing before 
clearance in foreign-to-foreign mergers?

As far as we know, there has been no such case where sanctions were 
applied.

14	 What solutions might be acceptable to permit closing before 
clearance in a foreign-to-foreign merger?

There are no such solutions.

15	 Are there any special merger control rules applicable to public 
takeover bids?

No special rules apply to public takeover bids. As discussed above, if the 
takeover falls within the definition of ‘combination’ and any of the jurisdic-
tional thresholds is met, notification to the FTC is mandatory.

16	 What is the level of detail required in the preparation of a 
filing?

The FTC requires the following information in a notification of an enter-
prise combination:
•	 a form describing the combination and the parties involved, the target 

closing date of the combination, contact information and domicile of 
the combining enterprises, and the name of the attorney and power of 
attorney, if applicable;

•	 basic information about each enterprise involved, including incorpo-
ration documents, business items, employment statistics, turnover for 
the previous fiscal year and total capital; 

•	 the balance sheet and income statement of the preceding year for each 
enterprise involved;

•	 board resolution and share purchase agreements;
•	 a report detailing each combining enterprise’s production or operating 

costs and the value and sales of the top five goods and the overlapping 
goods each sells in Taiwan for the three years prior to the date of the 
notification filing; 

•	 an explanation of the benefits of the combination to the overall econ-
omy of Taiwan, including information on the relevant markets of the 
participating enterprises in terms of market shares, major competi-
tors, level of competitiveness and difficulty of entry into the markets, 
as well as the impact of the combination on the relevant markets;

•	 a business plan for each combining enterprise; 
•	 the status of the investment of each combining enterprise; 
•	 the latest financial report and prospectus/annual report of combin-

ing enterprises which are listed on the Taiwan Stock Exchange or the 
Taiwan over-the-counter market; 

•	 market structure information related to horizontal and vertical busi-
nesses in the relevant markets of the combining enterprises. Note 
that this may also include information regarding competitors’ market 
information (market share, etc); 

•	 any other documents that may be required by the FTC; and
•	 in the case of the establishment of a financial holding company by way 

of combination, contract documents.

17	 What is the statutory timetable for clearance? Can it be 
speeded up?

As discussed in question 11, clearance takes 30 days or less from the time 
the FTC receives the complete notification materials or at the end of any 
extension period that may or may not be granted by the FTC. The FTC may 
shorten the clearance period when it has determined that it has no objec-
tion to the combination. The clearance period for a combination can vary 
significantly based on the complexity of the combination.

18	 What are the typical steps and different phases of the 
investigation?

Under the FTC’s internal rules and procedures, notifications of combina-
tions are first submitted for initial review to the department of the FTC 
that deals with combinations. During the initial review, the department 
will coordinate with the Information and Economic Analysis Office of 
the FTC to examine whether the combination falls within the jurisdiction 
thresholds and whether all required documents have been submitted. If 
such combination does not fall within the jurisdiction thresholds, the FTC 
will issue a letter to indicate this fact. If all the required documents have 

not been submitted, the FTC will issue a letter requesting supplementary 
information. After all required documents have been provided, the depart-
ment will submit the case to the Commissioners’ Meeting of the FTC. The 
commissioners will make the final decision on whether or not to reject the 
combination, or whether to extend or shorten the clearance period. 

Also, pursuant to article 27 of the FTL, the FTC may require the parties 
or related third parties to make statements, or require relevant organisa-
tions or individuals to submit records, documents and any other necessary 
materials. The FTC may consult other Taiwan government authorities that 
regulate the industries of the parties to the combination. The FTC is also 
authorised to dispatch personnel to inspect the offices, place of business 
or other locations of relevant organisations. The 2015 amendments to the 
FTL authorised the FTC to seize evidence found during an investigation.

The commissioners may also ask the participants to appear in person 
at hearings or interviews. In addition, the FTC passed an internal rule in 
April 2002 to the effect that any combination notification filed with the 
FTC will be published on the FTC’s website accompanied by a public 
request for opinions concerning the combination. However, the FTC will 
not make any answer or statement in response to such opinions. The FTC 
might choose not to make the combination case public if doing so would be 
contrary to any other existing laws.

Substantive assessment

19	 What is the substantive test for clearance?
As noted in question 5, the three jurisdictional thresholds relate to market 
share and revenue of sales for the previous fiscal year in the relevant prod-
uct and geographic markets. Revenue of sales generally refers to the total 
sales of an enterprise. Market share, on the other hand, is a more complex 
matter. To calculate the market share of an enterprise, the FTC must first 
identify the relevant market. To do this, the FTC will consider the follow-
ing factors under the Principles for Deciding the Scope of the Relevant 
Market, enacted and promulgated in March 2015 (the Instructions):
•	  demand substitutability, meaning the ease with which a purchaser can 

obtain substitute products or services as the prices of the purchasers 
prior selections increase; and

•	 supply substitutability, meaning the ability of competing suppliers of 
products or services to provide substitutes when the original supplier 
raises its prices.

The Instructions suggest that the FTC will focus more on demand substi-
tutability than supply substitutability.

According to the Instructions (article 3), the relevant market shall be 
determined by both the product market and the geographic market.

The product market means ‘the scope of goods or services that, in 
terms of functionality, characteristics, purposes or prices, have a high 
degree of demand or supply substitution.’ In applying demand substitut-
ability and supply substitutability to determine the product market, pursu-
ant to the Instructions, the FTC may take following factors into account:
•	 changes in prices of products or services;
•	 characteristics and uses of products or services;
•	 previous records showing that substitution between products or ser-

vices has occurred;
•	 costs incurred by purchasers for turning to substituted products or 

services;
•	 degree to which purchasers turn to other products or services due to 

changes in prices of certain products or services;
•	 points of view of purchasers and competitors;
•	 relevant laws and regulations; and
•	 other relevant facts.

The geographic market means ‘a region or scope in which the combining 
enterprises supply particular goods or services, and the trading counter-
part can select or switch easily to other suppliers.’ In applying demand 
substitutability and supply substitutability to determine the geographic 
market, pursuant to the Instructions, the FTC may take following factors 
into account:
•	 changes in prices of products or services in different areas and trans-

portation costs;
•	 characteristics and uses of products or services;
•	 different transaction costs borne by purchasers in different areas;
•	 availability of products or services to purchasers;
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•	 how purchasers decide to purchase products or services in different 
areas in response to changes in the prices of products or services;

•	 points of view of purchasers or competitors with respect to substitu-
tion of products or services in different areas;

•	 relevant laws and regulations; and
•	 other relevant facts.

In addition to the consideration of the product market and geographic mar-
ket, the FTC may, depending on the case, examine how time influences the 
scope of the relevant market. The Instructions further provide examples of 
three approaches for determining the relevant market, which the FTC may 
use, on non-binding and non-priority bases: reasonable interchangeability 
of use analysis, cross-elasticity analysis and hypothetical monopoly test. 

After the relevant market is identified, market share is calculated by 
considering the production, sales, stock, and import and export turnover 
of the enterprise in relation to the total market. As mentioned in question 
5, article 11 of the FTL states that combinations in which one of the parties 
has a ‘one-quarter market share’ require notification to the FTC. In many 
jurisdictions, such market share tests apply only to markets in which the 
parties to a transaction have overlapping markets. This, however, is not 
the case under the FTL. Further, the FTC’s position in its examination of 
notification filings is that the market share thresholds do not apply only to 
markets in which there is overlap.

It is the FTC’s task to weigh the advantages of a possible combination 
against any negative effects it might have on the economy. If a combina-
tion would result in more positive than negative effects on the economy, 
the FTC cannot object to the proposed combination. However, where the 
FTC needs to make a decision on a notified combination, it may attach 
conditions or burdens so as to ensure that the overall economic benefit of 
the combination will be greater than the negative effects on competition.

A number of combinations that were approved by the FTC in recent 
years under the earlier version of the FTL involved combinations of enter-
prises whose markets had little overlap. This type of transaction is likely 
to have little impact on the enterprises’ relevant markets and the FTC is 
generally well disposed to approving such combinations.

The Guidelines present more specific substantive tests for clearance 
relating to simplified and general filing cases.

For simplified filings, the FTC may determine that the overall eco-
nomic benefit of the combination outweighs the disadvantages resulting 
from competition restraint in the absence of exceptions leading to the 
application of a general filing.

For general filings, the FTC may determine that the overall economic 
benefit of the combination outweighs the disadvantages resulting from 
competition restraint if there are no obvious concerns of competition 
restraint, after taking into account the factors relating to horizontal, ver-
tical and conglomerate combinations contained in the Guidelines. In the 
event of obvious concerns of competition restraint, the FTC shall further 
assess the overall economic benefits to determine whether they outweigh 
the disadvantages resulting from competition restraint.

When a filing raises obvious concerns of competition restraint, the 
FTC will review the following considerations submitted by the filing 
enterprise regarding overall economic benefit from the combination: 
(i) consumer benefits; (ii) the combining enterprises have been in a dis-
advantaged position in trade; (iii) one of the combining enterprises is in 
extreme operational difficulties; and (iv) other concrete results relating to 
overall economic benefits (for (iii), this includes the enterprise being una-
ble to repay its debts in the short-term; except through combination, the 
enterprise is unable to use other methods less restrictive to competition to 
remain in the market; and if unable to merge with another enterprise, the 
enterprise will have to withdraw from the market).

20	 Is there a special substantive test for joint ventures?
There is no special substantive test for joint ventures.

21	 What are the ‘theories of harm’ that the authorities will 
investigate?

For each category of combination, the Guidelines further set forth the fol-
lowing specific competition assessment factors that are used to determine 
whether there will be any harmful restraining effects on competition in the 
market.

Horizontal combinations
The FTC may take into consideration the following factors to assess the 
restraint on competition resulting from the combination.

Unilateral effects
After the combination, the combining enterprises can increase product 
prices or remuneration for services without being restrained by market 
competition (in such event, the FTC may assess the combination based on 
factors such as the market shares of the combining enterprises, homogeny 
of the products or services, production capacity and import competition).

Coordinated effects
After the combination, the combining enterprises and their competitors 
restrict each other’s business activities, or despite the absence of such 
restriction, the enterprises and their competitors take uniform actions, 
thus causing the market to be actually void of competition (if this occurs, 
the FTC may assess the combination based on factors including whether 
the market situation would be beneficial to concerted actions from enter-
prises, the degree of difficulty in monitoring violations and the effective-
ness of punitive measures).

Degree of market participation
Including the possibility and timing of entry of potential competitors, and 
whether such entry would result in competition pressure on existing mar-
ket players.

Countervailing power
The ability of trading counterparts or potential trading counterparts to 
restrict increases in product prices or remuneration for services by the 
combining enterprises.

Other factors that restrain competition
Further, the FTC will consider competition restraint to be obvious and 
shall further assess the overall economic benefits where: (i) the combined 
market share of the combining enterprises reaches half of the market; (ii) 
the combined market share of the top two enterprises in a relevant mar-
ket reaches two-thirds of the market; or (iii) the combined market share 
of the top three enterprises in a relevant market reaches three-quarters of 
the market (for (ii) or (iii), the combined market share of the combining 
enterprises should reach 20 per cent).

Vertical combinations
The FTC may take into consideration the following factors to assess the 
restraint on competition resulting from the combination (such as vertical 
foreclosure): the possibility for other competitors to select trading counter-
parts after the combination; the degree of difficulty for enterprises not par-
ticipating in the combination to enter the relevant market; the possibility 
for the combined enterprises to abuse their market power in the relevant 
market and other factors that may contribute to market blockage; the pos-
sibility of increased costs for competitors; and the possibility to implement 
concerted actions.

Conglomerate combinations (ie, involving neither vertical nor 
horizontal factors)
The factors used to assess restraint on competition resulting from horizon-
tal or vertical combinations shall become applicable if the relevant market 
of the enterprises in a conglomerate combination possesses significant 
potentiality for competition that will cause a situation similar to a horizon-
tal or vertical combination. The FTC may take into account the following 
factors to assess the significant potentiality for competition (eg, possible 
conglomerate effects):
•	 the impact of the elimination of legal restrictions on the combining 

enterprises operating businesses across industries;
•	 the possibility of the combining enterprises operating business across 

industries as a result of technological advancements;
•	 the original plans of the combining enterprises to develop business 

across industries outside of the combination; and 
•	 other factors that affect the significant potentiality for competition.
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22	 To what extent are non-competition issues relevant in the 
review process?

Non-competition issues are not relevant in the review process. In review-
ing a notification of a combination, the FTC considers first and foremost 
whether the benefits of the combination for the overall economy are likely 
to outweigh the negative effects. According to the Guidelines, in cases 
where the combination filing is reviewed by simplified procedure or where 
the FTC believes that there are no obvious competition restraints, the FTC 
may decide that the overall economic benefits outweigh the disadvantages.

23	 To what extent does the authority take into account economic 
efficiencies in the review process?

The operative principle is whether the overall benefit of the combina-
tion outweighs the disadvantages of restraining competition. The FTC 
will, however, examine economic efficiency issues more closely when 
there are strong disadvantages resulting from the proposed combination. 
Additionally, the FTC assigns less weight to efficiency benefits that accrue 
as an indirect result of a combination, or if the combination is not the only 
(or most important) way to achieve the efficiency benefit. The FTC may 
consider the following factors in conducting its analysis: increased effi-
ciency with regard to the use of assets, lowered production and transport 
costs, economies of scale and diversification of services, whether there is 
a practical and effective savings plan, whether the combination lowers the 
variable costs of doing business, and the general impact of the combina-
tion on prices or services to consumers. The FTC only considers efficiency 
benefits that have been passed down to consumers in one form or another. 
As stated in question 19, the Guidelines added a provision that requires 
the FTC to consider the overall economic benefit of the combination even 
when obvious concerns arise regarding restraint on competition. The 
Guidelines state that when a filing raises obvious concerns of competition 
restraint, the FTC will review the following considerations submitted by 
the filing enterprise regarding overall economic benefit from the combi-
nation: (i) consumer benefits; (ii) whether the combining enterprises have 
been placed in a disadvantaged position in trade; (iii) if one of the com-
bining enterprises is in extreme operational difficulties; and (iv) other con-
crete results relating to overall economic benefits (for (iii), this includes the 
enterprise being unable to repay its debts in the short term; except through 
combination, the enterprise being unable to use other methods less restric-
tive to competition to remain in the market; and if unable to merge with 
another enterprise, the enterprise will have to withdraw from the market).

Remedies and ancillary restraints

24	 What powers do the authorities have to prohibit or otherwise 
interfere with a transaction?

If a combination occurs without the requisite notification or is disallowed 
by the FTC, the Commission may, in addition to imposing fines ranging 
from NT$200,000 to NT$50 million for each violation of the FTL, issue 
orders prohibiting the combination, set a deadline within which the enter-
prises must separate, require the disposal of acquired shares, require that 
business activities be transferred, or require that certain company officers 
or employees resign from their positions. Also, the FTC may order the dis-
solution of the enterprise or suspension of its operations if that enterprise 
fails to comply with its orders. The FTC may also pursue remedies beyond 
those enumerated above where warranted under the circumstances.

In addition to the fines stipulated in the FTL, the Administrative 
Penalty Act (APA) can also be applied if an enterprise is found to be in vio-
lation of the FTL.

According to the APA, if an enterprise is determined to have gained a 
benefit that exceeds the maximum statutory amount of the fine, the fine 
may be increased to represent the scope of the benefit gained. Further, if 
there has been a breach of duty due to an act of a director of an enterprise 
or of any other individual with the authority to represent an enterprise, the 
APA allows such director or individual to be separately fined if it is found 
that he or she has acted with intent or gross negligence. This fine can also 
be applied to the director or individual if the breach of duty is attributable 
to an act of a staff member, employee, or any other person with authority to 
act on behalf of the director or individual.

25	 Is it possible to remedy competition issues, for example by 
giving divestment undertakings or behavioural remedies?

The February 2002 amendments to the FTL give the FTC the right to 
order additional conditions or burdens so as to ensure that the overall eco-
nomic benefit of the combination will be greater than the disadvantages 
of restraining competition. For example, the FTC allowed one company 
to enter into a combination but forbade it from using its monopoly sta-
tus to its advantage in the local market. While the FTC has the requisite 
power, it has yet to order a divesture undertaking. Also note that the FTC 
is authorised to order the dissolution of the enterprise or the suspension of 
its operations if that enterprise fails to comply with its orders. For further 
information, see question 24.

Update and trends

Please see relevant questions for detailed explanations of the 2015 
amendments to the FTL.

On 19 February 2014, The FTC decided not to oppose a 
combination between Microsoft Corporation (Microsoft) and Nokia 
Corporation (Nokia), but imposed two conditions in connection with its 
approval. The following is a brief on the FTC’s decision:

Combination details
Microsoft would be assigned most of the business and assets of Nokia’s 
device and service departments.

Vertical combination
The Microsoft operations related to the combination involved the 
development and licensing of Windows’ mobile device operating 
system, while Nokia’s consisted of the production of mobile devices. 
Therefore, the case was considered a vertical combination.

Competition analysis and concerns
•	 The possibility of Microsoft withholding the licensing of or 

increasing the licensing fees for the Windows mobile device 
operating system for competitors in the downstream market after 
the merger would be extremely low because Microsoft would like to 
see expanded use of the Windows mobile device operating system, 
which currently only holds a relatively small market share.

•	 The FTC believed that the combination would give Microsoft its 
own device manufacturing business and, thus, its dependence on 

other mobile device manufacturers would decrease. This could, 
indeed, serve as an incentive for Microsoft to increase the licensing 
fees for certain key Android-reliant patents as a means of enticing 
downstream mobile device manufacturers to switch over from their 
use of Android to the Windows mobile device operating system.

•	 Nokia would retain its primary mobile device patents without 
actually producing mobile devices and, consequently, would not 
have to worry about being sued for patent infringement. This 
change would eliminate the need for Nokia to enter into cross-
licensing arrangements with other mobile device manufacturers 
and would give Nokia an incentive to increase its licensing fees for 
mobile device manufacturers using its standard-essential patents.

In order to address the potential harm to competition brought about by 
the combination, the FTC attached two conditions for its approval of the 
combination: 
•	 when licensing its patents, Microsoft may not alter pricing 

or employ any other discriminatory treatment as a means of 
restricting the freedom of mobile device manufacturers to choose 
their mobile operating systems; and

•	 Nokia shall adopt fair, reasonable, and non-discriminatory 
(FRAND) terms when licensing its standard-essential patents and 
shall also ensure that any enterprise acquiring any of its standard-
essential patents shall abide by the aforesaid terms if Nokia should 
assign such patents to other enterprises.
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26	 What are the basic conditions and timing issues applicable to 
a divestment or other remedy?

Divestments or other remedies are enforced when enterprises combine 
without undergoing the mandatory waiting period, combine despite pro-
hibition by the FTC, or fail to abide by conditions set by the FTC. The FTC 
can prohibit a combination or prescribe a period for such enterprise or 
enterprises to split, dispose of all or a part of the shares, transfer a part of 
the operations, remove certain persons from positions or make any other 
necessary dispositions. Enterprises that violate a disposition by the FTC 
within the prescribed period may be further ordered to dissolve, suspend 
or terminate their operations. 

27	 What is the track record of the authority in requiring remedies 
in foreign-to-foreign mergers?

The TFTC has imposed conditions and ‘burdens’ (a form of continuing 
obligations which may be imposed on a party to an administrative disposi-
tion under Taiwan’s Administrative Procedure Act) in a number of foreign-
to-foreign mergers.

28	 In what circumstances will the clearance decision cover 
related arrangements (ancillary restrictions)?

The FTC will consider related arrangements to the extent that such 
arrangements restrict competition. Non-compete agreements, obliga-
tions to license industrial property, purchase and supply obligations, 
and other obligations, where known to the parties at the time of filing, 
must be disclosed and will be considered as relevant factors in the FTC’s  
decision-making process. However, there are no specific provisions in law 
that address ancillary restrictions.

Involvement of other parties or authorities

29	 Are customers and competitors involved in the review process 
and what rights do complainants have?

The FTC is not legally required to solicit or accept the comments of cus-
tomers or competitors of an enterprise that is filing a combination notifica-
tion, nor is it required to hold public hearings as part of the review process. 
However, as mentioned in question 18, the FTC has internally decided to 
solicit opinions from the public. If customers or competitors are aware of a 
notification to the FTC, they may submit their views, but the FTC is under 
no statutory obligation to accept or take such views into account.

Additionally, the FTC may require related third parties to make state-
ments or require relevant organisations or individuals to submit records, 
documents and other necessary materials. The FTC is also authorised to 
dispatch personnel to inspect the offices, place of business, or other loca-
tions of relevant organisations.

Under the FTL, if a party is injured by the actions of an enterprise that 
is acting in violation of the FTL, the injured party may seek injunctive relief 
as well as damages. A court may award treble damages. However, a party’s 
ability to recover damages for injuries resulting from merger and acquisi-
tion activities is largely theoretical.

30	 What publicity is given to the process and how do you protect 
commercial information, including business secrets, from 
disclosure?

As mentioned in question 18, any combination report filed with the FTC 
will be publicised on the FTC’s website with a request for opinions from the 
public on the combination. The published information is general in nature, 
taking the form of a relatively brief announcement of the planned combi-
nation. The filings made to the FTC by the parties to the combination are 
not public. Similarly, opinions submitted by interested parties may only be 
reviewed by the FTC. 

Beyond this, the review of a notification of a combination is an inter-
nal process kept within the FTC, except that the notifying enterprise or a 
related person may, as required for the advocacy or defence of legal rights 
and interests, request to read, transcribe, photocopy or photograph rele-
vant materials or files, with some exceptions limited under the FTL.

31	 Do the authorities cooperate with antitrust authorities in 
other jurisdictions?

The FTL does not explicitly authorise cooperation with antitrust authori-
ties in other jurisdictions; however, the FTC has communicated with anti-
trust authorities in other jurisdictions while conducting investigations in 
the past. Also, the FTC has entered into cooperative treaties with the anti-
trust authorities in Australia, Canada, France, Mongolia, Hungary, New 
Zealand and Panama.

FTC policy statements note that in recent years there has been a trend 
toward large combinations between multinational corporations, the par-
ent companies of which are located in advanced industrialised countries. 
It is noted that while such combinations may improve the competitiveness 
of the parties in their respective home countries, due to the market power 
of such companies in other countries, it is necessary that the competi-
tion authorities coordinate and scrutinise the competitive impact of such 
transactions. Accordingly, it is the policy of the FTC to broadly interpret 
its jurisdiction in offshore transactions that may have a competitive impact 
in Taiwan.

Judicial review

32	 What are the opportunities for appeal or judicial review?
The 2015 amendments to the FTL allow an enterprise or person dissatis-
fied with an FTC decision to appeal the decision directly to the Taipei High 
Administrative Court and finally to the Supreme Administrative Court 
without first submitting to a review procedure by the Appeals Committee 
of the Executive Yuan, as previously required. This change was instigated 
after Taiwan’s Grand Justice Council opined that decisions by an inde-
pendent agency are exempt from review by its direct superior authority.

33	 What is the usual time frame for appeal or judicial review?
According to Taiwan Code of Administrative Procedure, if the require-
ment to first appeal to the superior authority is waived by laws, parties 
dissatisfied with administrative decisions may file for judicial review 
within two months of receiving such decisions. Thus, after the FTL’s 2015 
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amendments (see question 32), parties dissatisfied with FTC decisions 
may file for judicial review directly within two months of receiving such 
decisions. 

Judicial review could take anywhere from eight months to one-and-a-
half years to reach a final resolution.

Enforcement practice and future developments

34	 What is the recent enforcement record and what are the 
current enforcement concerns of the authorities?

According to the publicly accessible database maintained by the FTC, 
between January 2013, and January 2015 there were 10 cases of a party 
being penalised with an administrative fine of between NT$50,000 and 
NT$5 million for failing to file with the FTC. In many other cases, the 
FTC approved the combinations but set several conditions on the approv-
als. Those conditions varied depending on the type of combination, but 
included restrictions on the appointment of directors, supervisors and 
general managers for a certain period of time, restrictions on certain types 

of actions that could have the potential to harm competition, restrictions 
on certain types of actions that could constitute abuses of market power, 
and the provision of certain business information, such as pricing arrange-
ments, to the FTC for a certain period of time. In the past two years, the 
FTC has not rejected any combinations, but has recently begun increas-
ingly imposing conditions on the approvals it grants to combinations.

According to a recent report issued by the Chair of the FTC in the 
Legislative Yuan, the FTC will be ‘looking closely to the progress of inves-
tigations of international antitrust cases and will use those as references 
when enforcing the FTL’ and will ‘maintain open communication with 
other foreign agencies in charge of competition law in order to thwart 
international cartels and anti-competition activity.’ In the future, decisions 
made by foreign agencies may be more likely to be scrutinised by the FTC.

35	 Are there current proposals to change the legislation?
None.
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